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Legal Services + Risk Management

To help these potential buyers get 
the most out of their due diligence 
inspections, access agreements, drafted 
by experienced legal counsel, are being 
utilized regularly in many commer-
cial real estate transactions. Access 
agreements allow the potential buyer 
to access the targeted real property 
in order to start assessing its viability 
while the parties are still negotiating 
the definitive purchase and sale agree-
ment (PSA), and conversely, such 
access agreements protect the seller’s 
rights and interest in the property from 
undue injury and harm. 

Depending on the negotiated letter 
of intent or term sheet, an access agree-
ment may lengthen the due diligence 
period. However, such time frame may 
not be extended in the PSA because 
the due diligence period commences on 

the effective date set forth in the access 
agreement. The following key provi-
sions, although not all-inclusive, should 
be found in all access agreements:

Scope of access
This provision not only addresses the 

specific type of access being granted 
to the potential buyer, its agents, rep-
resentatives, contractors, engineers, 
surveyors, employees and attorneys, and 
the limitations thereon, but typically 
includes the following:

•	The potential buyer’s rights to: (i) 
conduct and undertake any and all 
customary studies, tests, examinations, 
inspections and investigations – i.e. 
survey, feasibility, engineering, drain-
age, property condition and zoning 
(collectively, “Studies”); (ii) ascer-

tain and confirm the suitability of 
the property for the potential buyer’s 
intended use; and (iii) review all due 
diligence materials and confirm the 
results of any and all Studies with 
respect to the property; and

•	The potential seller’s rights to disap-
prove any invasive Studies or any 
Studies that, in its reasonable judg-
ment, could result in injury to the 
property, expose it to any losses, dam-
ages, etc. or otherwise adversely affect 
its interest in the property.

Indemnification
Potential buyer will generally be 

required to indemnify and hold seller 
harmless as from any losses, damages, 
liens, liabilities, causes of action, claims 
and the like (collectively, “Losses”) aris-
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ing in connection with the potential 
buyer’s entry onto the property and 
the Studies performed thereon; but it 
should exclude (i) any contamination 
disclosed or discovered and not caused 
by potential buyer; and/or (ii) any Losses 
caused by seller and any affiliated person 
or entities.

Obligations of potential buyer

• Potential buyer (and any party that 
enters the property on its behalf) must 
obtain commercial general liability 

insurance with limits and conditions 
set forth by seller;

• Any and all Studies performed on the 
property must be at potential buyer’s 
sole cost and expense, and be paid 
promptly, such that no lien on the prop-
erty – such as mechanic’s, materialmen’s 
or any other lien – shall be permitted by 
potential buyer or any party that enters 
the property on its behalf;

• Potential buyer is obligated to take 
all necessary action and implement 
all reasonable protections to ensure 
that the Studies performed on the 
property pose no threat to the safety 
of persons or the environment, and 
cause no damage to the property; and

• Potential buyer must return the prop-
erty to the condition in place prior 
to the performance of the Studies, 
except for (i) any condition that existed 

Access agreements allow the potential 
buyer to access the targeted real 
property in order to start assessing 
its viability while the parties are still 
negotiating the definitive PSA, and 
conversely, such access agreement 
protects the seller’s rights and interest 
in the property from undue injury 
and harm. 
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prior to potential buyer’s access to the 
property that would be determined in 
part by a review of the due diligence 
materials provided by potential seller at 
the commencement of the term; and/
or (ii) the determinations of qualified 
environmental consultants utilized to 
perform the Studies.

Term
The term will generally commence 

on the effective date of the access agree-
ment and terminate upon the execution 
of the definitive PSA or another outside 
date, if such PSA has not been executed.

Access agreements provide potential 
buyers with the opportunity to “kick 
the tires” on a targeted property with-
out entering into a binding PSA, and 
without incurring the costs or taking on 

the numerous and sometimes onerous 
obligations and liabilities that can arise 
once such a definitive PSA has been 
executed. Working in tandem with your 
real estate counsel from the onset with 
legal tools such as access agreements will 
assist even the most seasoned developer 
or potential buyer to navigate the uncer-
tainties that may arise in real estate 
projects or acquisitions.

Joe Saponaro is chair of the Meyer Roman Real 
Estate Group. He can be reached by phone at 
216.831.0042 ext. 145 or by email at jsapo-
naro@meyersroman.com. For more information, 
visit Meyers, Roman, Friedberg & Lewis online 
at www.meyersroman.com.

Access agreements provide potential 
buyers with the opportunity to “kick 
the tires” on a targeted property 
without entering into a binding 
PSA, and without incurring the costs 
or taking on the numerous and 
sometimes onerous obligations and 
liabilities that can arise once such a 
definitive PSA has been executed. 
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